the Court’s majority opinion holding that limits on the political speech of corporations violated the
First Amendment. Speaking for five Justices, Powell’s opinion invalidated a Massachusetts statute that
forbade banks and business corporations from spending money to influence referenda elections, except
referenda that materially affect the corporation’s business or property. The bank, the Court held, had

a constitutional right protected by the Fourteenth Amendment to use its treasury funds to advocate the
defeat of a proposal for a constitutional amendment providing for an income tax on individuals. Justice
Powell had slipped the capitalist Joker back into the Court’s deck.

Justice Powell’s opinion for the Court evaded the question whether corporations are protected
outright by the First Amendment. Dismissing that issue, Powell stated that “the Constitution often
protects interests broader than those of the party seeking their vindication” and thus the “proper ques-
tion” is whether the Massachusetts law “abridges expression that the First Amendment was meant to

protect.”?®” Powell argued that

Powell’s strategy of using the judiciary to the First Amendment gave its
promote the political power of corporations hit  nhignest protection to political
paydirt in First National Bank of Boston v. speech, and that the identity of
Bellotti, when Powell - now Justice Powell - the speaker — whether individual
authored the Court’s majority opinion holding  or corporation — was irrelevant.
that limits on the political speech of “The inherent worth of the

COFpOFatIOHS V|0|at6‘d the FlrSt Amendment Speech in terms of its Capacity

for informing the public does
not depend on the identity of the source, whether corporation . . . or individual.”#® Corporations, in
short, were protected by the First Amendment for different reasons than living, breathing persons. En-
suring the rights of listeners to a robust debate — not ensuring individual dignity and autonomy — was the
linchpin of Justice Powell’s First Amendment analysis. On the merits, Powell’s majority opinion found
little basis for the ban on corporate spending on referenda, finding no grounds for believing that the
ban on corporate referenda was necessary to protect shareholders or prevent corruption of the electoral

process.
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Powell’s audience-based analysis succeeded in explaining why corporations had a claim to lim-
ited First Amendment protection, but begged a number of key questions. If corporations had a right to
engage in political speech because of the rights of listeners, why wouldn’t the protection of the speech of
corporate CEQs as individuals be sufficient to ensure all points of view were heard? Why did the First
Amendment rights of the audience give corporate directors a constitutional right to spend sharehold-
ers” money on political matters — such as the individual income tax amendment — that did not concern
the corporations’ business or property? As one corporate scholar put it, “A’s rights to receive informa-
tion does not require the state to permit B to steal from C the funds that alone will enable B to make the
communication.”?*® What justified giving short shrift to concerns — dating all the way back to Andrew
Jackson’s struggle with the Bank of the United States in the 1830s — that corporate political participation
would corrupt the electoral process?

Dissents by Justice White — joined by Justices Brennan and Marshall — and then-Justice
Rehnquist took the Court to task for these gaping holes in the majority opinion’s logic. Justice White’s
dissent accepted that “corporate communications come within the scope of the First Amendment,” but
denied that corporations had the same First Amendments rights as individuals. Justice White argued that
corporations are properly subject to speech “restrictions which individual expression is not” because
corporate speech may pose “threat[s] to the functioning of a free society.”?* As Justice White ex-
plained, “[c]orporations are artificial entities created by law,” and the beneficiary of all sorts of “special
rules” that not only “increase their economic viability,” but “place[] them in a position to control vast
amounts of economic power which may . . . dominate not only the economy but also the very heart of
our democracy, the electoral process. . .. The State need not permit its own creation to consume it.”24
In any event, White argued, the statute’s ban did not silence anyone. “Even the complete curtailment of
corporate communications . . . would leave individuals, including corporate shareholders, employees,
and customers, free to communicate their thoughts.”?*?

Justice Rehnquist went even further, showing how the Court’s recognition — for the first time
in history — of a business corporation’s rights to spend money on elections was fatally inconsistent with

constitutional text and history. As Justice Harlan had in his dissent in Hale v. Henkel, Justice Rehnquist
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looked to Chief Justice Marshall’s foundational opinion in Dartmouth College, which recognized the
differences between living persons — who possessed fundamental rights under the Constitution as their
birthright — and corporations, whose rights depended on a grant from the government.?*® This fundamen-

tal difference meant that corpora-

In dissent, Justice Rehnquist showed how tions were entitled to constitutional
the Court’s recognition - for the first time in protection for their property — after

history - of a business corporation’s rights a1, states chartered corporations

to spend money on elections was fatally to succeed in business — but were
inconsistent with constitutional text and not entitled to substantive rights of
histo ry. political participation that citizens

had under the Constitution. As
Rehnquist recognized, corporate special privileges — such as “perpetual life and limited liability” — that
are “beneficial in the economic sphere” to help corporations make money “pose special dangers in the
political sphere.”?** Thus, corporations, “like any particular form of organization upon which the State
confers special privileges . . . different from natural persons,” were subject to government regulation to
ensure that they did not use their special privileges to dominate unfairly the political process and “obtain
further benefits beyond those already bestowed.”?*5 Together, the dissenters demolished the majority’s
analysis, showing how Powell’s opinion ignored nearly two centuries of constitutional tradition limit-
ing corporations’ right to participate in the electoral process and giving governments broad leeway to
regulate corporate activities in service of the public interest.

Bellotti’s embrace of corporate constitutional rights to spend money on elections — though a
radical departure from constitutional text and history — was limited to a narrow set of elections. Inan
important footnote, Justice Powell expressly disclaimed any right of corporations to spend money on
the election of candidates for political office. Noting the long history of regulation designed to prevent
“corruption of elected representatives through the creation of political debts,” Justice Powell’s Bellotti
majority opinion explained that “our consideration of a corporation’s right to speak on issues of general

public interest implies no comparable right in the quite different context of participation in a political

50 CONSTITUTIONAL ACCOUNTABILITY CENTER



campaign for election to public office.”?4¢ Powell’s five-Justice majority was not willing to throw out
seventy years of federal campaign finance regulation, beginning with the Tillman Act and extended by
Congress in the 1920s, 1940s, and 1970s.24

Cases decided in the wake of Bellotti confirmed the narrowness of the Court’s holding. In
1982, in FEC v. National Right to Work Committee,?*® the Court unanimously rejected a constitutional
challenge to a federal election law that permitted corporations to raise money for election-related pur-
poses solely from their members. Speaking through Justice Rehnquist, the Court held that the federal
government could regulate corporations to root out political corruption and prevent corporate domina-
tion of the electoral process, “reflect[ing] a legislative judgment that the special characteristics of the
corporate structure require particularly careful regulation.”?*° Examining Congress’ long history of

strictly regulating corporate elec-

toral activity — dating all theway | Austin v. Michigan Chamber of

back to the Tillman Act of 1007  Commerce, the Court emphasized that the
_the Court unanimously recog-  Jovernment had a compelling interest in

nized Congress’ weighty interest ~ I€gulating corporate spending on elections to
in “ensurfing] that substantial ensure corporations did not use their special

aggregations of wealth amassed privileges to dominate the electoral process.

by the special advantages which
go with the corporate form . . . should not be converted into political ‘war chests’ which could be used to
incur political debts from legislators who are aided by the contributions.”?%°

In 1990, in Austin v. Michigan Chamber of Commerce,?! the Court applied this same logic in
upholding a state law barring corporations from using their general treasury funds to advocate the elec-
tion or defeat of candidates for statewide office. The Court, once again, emphasized that the government
had a compelling interest in regulating corporate spending on elections to ensure corporations did not
use their special privileges — given to help them operate efficiently in the marketplace — to dominate the
electoral process. “State law grants corporations special advantages — such as limited liability, perpetual

life, and favorable treatment . . . of assets — that enhance their ability to attract capital . . . . These
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state-created advantages not only allow corporations to play a dominant role in the Nation’s economy,
but also permit them to use ‘resources amassed in the economic marketplace’ to obtain ‘an unfair advan-
tage.”?? In short, Michigan’s limit on corporate political spending was necessary to prevent corpora-
tions from exploiting “the corrosive and distorting effects of immense aggregations of wealth that are
accumulated with the help of the corporate form,” to “unfairly influence elections.”?® Three Justices
dissented, arguing for a substantial expansion of the First Amendment rights of corporations. While
Bellotti had been careful to limit its holding to referenda, dissents authored by Justice Scalia and
Kennedy argued that corporations, like individuals, had an unlimited constitutional right to spend money
on all elections.?* It was unconstitutional censorship, in their view, to demand that corporations surren-
der their First Amendment rights simply because they received special benefits from the government.?®
In 2003, in McConnell v. FEC,%¢ the Supreme Court reaffirmed that Austin got the Constitution
right in recognizing that governments have broad authority to regulate corporate election spending to
ensure that corporations do not exploit their special privileges to corrupt our democratic political system.

McConnell upheld a new federal statute

In 2003, in McConnell v. FEC, the — the Bipartisan Campaign Reform
Supreme Court reaffirmed that Austin Act (“BCRA") — prohibiting corpora-
got the Constitution right in recognizing tions from spending treasury funds
that governments have broad authority t0  on corporate electioneering advertise-
regulate corporate election spending to ments broadcast shortly before a federal
ensure that corporations do not exploit primary or general election. Faced with
their special privileges to corrupt our overwhelming evidence that corpora-
democratic political system. tions had spent millions of dollars on
attack ads that all but advocated the
election or defeat of candidates, Congress passed BCRA to close the loop hole in existing federal law
that corporations had increasingly exploited. Under Austin, the Court found this additional restraint on
corporate speech clearly constitutional, at least when the speech in question is functionally equivalent

to express advocacy of the election or defeat of specifically named candidates.?s” Led again by Justices
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Kennedy and Scalia, four dissenting Justices refused to bow to the force of stare decisis, and called for
the overruling of Austin.?8

While the Court in Austin and McConnell turned back corporations’ constitutional claims to
spend money on the same basis as citizens who have a right to vote in elections, in other areas of consti-
tutional law, corporations were gaining ground. The Court repeatedly came to the rescue of corporations

that had engaged in tortious conduct,

inventing new substantive due process ~ COrporate efforts to advance their legal
limitations on state juries’ power to agenda in the courts received a

award punitive damages to individuals ~ SIgnificant boost when President George
wronged by corporate misconduct.2? W. Bush replaced Chief Justice

While the Bill of Rights was ratified o~ Rehnquist and Justice O’Connor with
ensure that individuals had a right to Chief Justice John Roberts and Justice
redress illegal acts in frontof ajury®  Samuel Alito.

the Court in a series of cases held that

corporations could appeal to the courts to throw out the jury’s award on the grounds that the jury’s award
was excessive in relation to the harm inflicted by the defendant, creating limits on punitive damages
with no real basis in constitutional text and history.?s! Thus, even before Citizens United, the Court was
inching back towards the Lochner era, when corporations were treated identically to individuals when it
comes to fundamental constitutional rights.2®?

Corporate efforts to advance their legal agenda in the courts received a significant boost when
President George W. Bush replaced Chief Justice Rehnquist and Justice O’Connor — who emerged in
McConnell as the fifth vote in favor of limits on corporate campaign expenditures?®® — with Chief Justice
John Roberts and Justice Samuel Alito, who both quickly joined Justices Scalia, Thomas, and Kennedy

in rulings limiting campaign finance laws.?%
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CITIZENS UNITED V. FEC

Citizens United began as a fairly sleepy case. During the 2008 presidential primary season, a
corporation called Citizens United planned to release a film critical of Sen. Hillary Clinton — Hillary:
The Movie — through video-on-demand, a pay-per-view service. In its Supreme Court appeal, Citizens
United argued that it had a First Amendment right to an exemption from BCRA because a feature-length
film, which would be seen only by viewers willing to pay, was fundamentally different from the 30- or
60-second broadcast advertisements that Congress had targeted in passing BCRA.

But the Citizens United majority saw the case as an opportunity to do much more than

simply carve out an exception to BCRA’s ban on corporate electioneering; they saw it as the chance to

achieve a constitutional revolution by

In Citizens United, Justice Kennedy giving corporations what the Powell
relentelessly played the Joker, asserting  Memorandum had urged — a constitu-
time and time again that a corporation is tional right to use cash to achieve politi-
a constitutionally protected speaker, N0 cal power. As Justice Stevens com-

different from living, breathing, thinking yented in dissent, “five Justices were

persons. unhappy with the limited nature of the
case before us, so they changed the case
to give themselves an opportunity to change the law.”?%5 Although the Court’s new Chief Justice, John
Roberts, had professed a commitment to restraint and judicial modesty during his confirmation hearings,
Citizens United was neither restrained nor modest. As chronicled by Justice Stevens, the Court’s major-
ity ignored a number of basic rules of constitutional adjudication in order to decide the issue they wanted
to decide. The Court interpreted the statute to create, not avoid, the constitutional problem Citizens
United complained of, and then issued a ruling on the broadest grounds possible, ignoring the idea that
its constitutional role is to resolve disputes between the parties before the Court.
Even more troubling was the Court’s cynical application of the doctrine of stare decisis. As

Justice Stevens powerfully explained, the majority’s opinion was disingenuous in denying how sharply

its ruling departs from constitutionally sound case law, and how much the Court’s ruling in Citizens
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United changed the law. Here’s Justice Stevens’ summation:

Our colleagues have arrived at the conclusion that Austin must be overruled and that §203 [of
BCRA] is facially unconstitutional only after mischaracterizing both the reach and rationale
of those authorities, and after bypassing or ignoring rules of judicial restraint used to cabin the
Court’s lawmaking power.2%

Having leapt jurisprudential barriers to decide the broadest questions in Citizens United, the
Court then erred profoundly in its interpretation of the Constitution. The linchpin of the Court’s opinion
is that corporations are nothing more than “associations of citizens” deserving full constitutional protec-
tion,%” and that campaign finance laws that single out corporations for special regulation, and place lim-
its on corporate spending on elections, violate the First Amendment.?®® “Prohibited . . . are restrictions
distinguishing among different speakers, allowing speech by some but not others.”?® Justice Kennedy
relentlessly played the Joker, asserting time and again that a corporation is a constitutionally protected
speaker, no different from living, breathing, thinking persons.

Justice Kennedy’s reasoning threatens to sweep from the statute books all regulations of corpo-
rate spending on elections. Citizens United invalidated two specific prohibitions on corporate spending
— BCRA’s corporate electioneering provision, as well as the older statute prohibiting express advocacy
by corporations (which Citizens United

never challenged) —and putingrave 1 N€ Citizens United majority ignored text

danger numerous others. Under the and history to revive protection of equal

Court’s reasoning, federal statutes that I’IghtS for Corporatlons not

prohibit corporations from contributing endorsed by the Court since the dark days

money to support candidates of their of the Lochner era.
choice and foreign corporations from
both spending money on elections and contributing to candidates are now in serious question. If, as Jus-
tice Kennedy’s opinion demands, all speakers are to be treated equally under the First Amendment, then
there is no reason why all corporations, whether domestic or foreign, should not have the same rights as

individuals to spend money on elections or contribute to the candidates whose policies they support.

As the text and history recounted in this narrative — summarized in Justice Stevens’ dissent —
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show, the Constitution treats “We the People” fundamentally differently from corporations, particularly
when it comes to fundamental rights such as freedom of speech. Indeed, this constitutional text and his-
tory has the greatest force when it comes to elections, since corporations are not citizens, cannot vote or

run for office, and have never been con-

Political SpGECh is UniqueW human’ and sidered part of our political community.
important First Amendment concerns The Citizens United majority — includ-
such as aUtonomy and dignity also make ing Justices such as Antonin Scalia and
No SeNse as app“ed to corporations, Clarence Thomas, who profess to care
which, by law, have to act in a way that most about the framers’” Constitution —

maximizes the corporation’s profits. ignored this text and history to revive

protection of equal rights for corpora-
tions not endorsed by the Court since the dark days of the Lochner era.

Justice Kennedy, speaking for the majority, offered four justifications for why the Court turned
its back on this text and history and treated corporate expenditures on elections the same as individual
speech. But each of these reasons falls apart under scrutiny.

First and foremost, Justice Kennedy relied on the text of the First Amendment, which prohibits
Congress from abridging the freedom of speech and does not limit its coverage to “people” or “citizens.”
But the same issue confronted Chief Justice Marshall in the Dartmouth College case — the Contracts
Clause prohibits states from impairing the obligation of contracts without specifying the identity of
the contracting parties — and the Court had no problem in Dartmouth College and subsequent cases in
recognizing that while corporations were protected by the Contracts Clause, corporations were different
from people and the government could impose special rules for corporate charters. That was precisely
the outcome reached by the Court in Austin and overruled in Citizens United.

Moreover, the basis for treating corporations the same as individuals was far stronger in Dart-
mouth College: contracts, particularly corporate charters, are central to corporate activities. In contrast,
political speech is uniquely human, and important First Amendment concerns such as autonomy and

dignity make no sense as applied to corporations, which, by law, have to act in a way that maximizes the
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corporation’s profits. Finally, even with regard to speech by humans, it has never been the law under the
First Amendment that the identity of the speaker is irrelevant — and for good reason. As Justice Stevens’
dissent pointed out, the Court’s reasoning “would have accorded the propaganda broadcasts to our troops
by ‘Tokyo Rose’ during World War 1l the same protection as speech by Allied commanders.””?7

Second, Justice Kennedy argued that corporations qualify for full constitutional protection be-
cause they are nothing more than “associations of citizens” and if citizens have rights to spend money on
elections, so too must corporations. This argument, while rhetorically clever, ignores the very reasons
our Constitution’s text and history have always regarded corporations as fundamentally different from
living, breathing persons. Corporations are not merely “associations of citizens” banding together for
a common cause, and therefore properly considered part of “We the People;” they are uniquely power-
ful artificial entities, given special privileges such as perpetual life and limited liability to power our
economic system and amass great wealth. For that reason, governments have always had more leeway
to regulate corporations than individuals. The very structure of corporations belies the claim that they
are best characterized as “associations of citizens” — a small cadre of directors and officers manage the
corporation’s affairs under a fiduciary duty to maximize profits, while the vast majority of the corpora-
tion’s so-called members do nothing more than invest their money in the hope of sharing in those profits.
This is not an association of individuals in any meaningful sense of the word.

Third, Justice Kennedy argued that the identity and the unique characteristics of the corporate
speaker are irrelevant because permitting unlimited corporate expenditures on elections is necessary to
protect the rights of listeners — the American electorate. Corporations, of course, already spend mil-
lions of dollars through corporate PACs each election cycle to get their message out: listeners are already
hearing their message.?”* Further, corporate CEQOs, directors, officers and shareholders, as individuals,
have an unfettered right to spend money to help elect the candidates of their choice. But most important,
this argument is entirely circular. For more than 100 years, the American electorate has placed special
limits on corporation campaign expenditures because of the fear that corporate spending will overwhelm
the voices of “We the People” and influence our political leaders to represent corporate interests, not the

voters’ interests. The “listeners” have spoken again and again with these laws and provided an
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extraordinarily solid basis for distinguishing between corporate expenditures and individual speech.
The question is whether the First Amendment permits this distinction between corporate and individual
speakers. The answer to that question depends on the identity and characteristics of the speaker—and
two centuries of history tell us that distinguishing between corporations and individuals is both
permissible and appropriate.

Finally, Justice Kennedy latched on to the special case of media corporations to argue against
limits on campaign expenditures by any corporations. Justice Kennedy argued that because media
corporations are protected by the First Amendment, so too must all corporations. This is meritless.

As explained by Justice Stevens in

During 2008 alone, ExxonMobil dissent, the First Amendment specifi-
Corporation generated prOﬂtS of $45 cally mentions “the press” and the “[t]
billion. With a diversion of even two he press plays a unique role not only
percent of those pI’OfitS to the political in the text, history, and structure of the
Process, this one company could have First Amendment but also in facilitat-

outspent both presidential candidates and g bubic discourse.”” Indeed, “the

fundamenta”y Changed the dynamlc of publishing business is . . . the only

the 2008 election. private business that is given explicit
constitutional protection.”?”® As one

leading scholar of the Press Clause of the First Amendment has explained, “[f]reedom of the press — not
freedom of speech — was the primary concern of the generation that wrote the Declaration of Indepen-
dence, the Constitution, and the Bill of Rights. Freedom of speech was a late addition to the pantheon
of rights; freedom of the press occupied a central position from the beginning.”?* As Justice Stevens
concluded, the majority “raised some interesting and difficult questions about Congress’ authority to
regulate electioneering by the press, and about how to define what constitutes the press. But that is not
the case before us.”?®

In sum, while the Citizens United majority offered reasons for its decision, none of them is

persuasive or comes close to justifying the momentous changes in constitutional law ushered in by its
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opinion. And the consequences of the Court’s ruling should not be understated. The Court’s ruling
could transform our electoral politics. During 2008 alone, ExxonMobil Corporation generated profits
of $45 billion. With a diversion of even two percent of those profits to the political process, this one
company could have outspent both presidential candidates and fundamentally changed the dynamic of
the 2008 election. And while Citizens United dealt only with electioneering by corporations, leaving
in place a ban on contributions by corporations directly to campaigns, Justices Kennedy, Thomas, and

Scalia have long been critical of the fact that the Supreme Court has not given strong First Amendment

protection to campaign contributions,?® suggesting that these limits too are at risk in the Roberts Court.

It doesn’t take a crystal ball to see that the Citizens United majority has only begun the process of
deregulating the use of money in elections, a process that undoubtedly will give corporations more and

more ways to spend their money to elect candidates to do their bidding.m
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Conclusion

he Court’s ruling in Citizens United is startlingly activist and a sharp departure from consti-

tutional text and history. In giving the same protection to corporate speech and the political

speech of “We the People,” Citizens United is one of the most far-reaching opinions on the
rights of corporations in Supreme Court history, one that the framers of the Constitution and the suc-
cessive generations of Americans who have amended the Constitution and fought for laws that limit the
undue influence of corporate power would have found both foreign and subversive. The inalienable,
fundamental rights with which individuals are endowed by virtue of their humanity are of an entirely
different nature than the state-conferred privileges and protections given to corporations to enhance their
chances of economic success and business growth. The Constitution protects these rights in different
ways, and equating corporate rights with individual rights can surely threaten the latter, as we will
vividly see when large corporations start to tap their treasuries to elect candidates to do their bidding.

We have been down this road before. In the Lochner era, the Supreme Court turned its back on

the Constitution’s text and history in decisions that gave corporations equal rights with “We the People.”

At the heart of the Court’s thinking

Citizens United is one of the most in the Lochner era was the rule, first
far-reaching opinions on the rights of announced for the Court in Gulf, that
corporations in Supreme Court history, “a state has no more power to deny to

would have found both forelgn and law than it has to individual citizens.”?”

subversive. The Supreme Court’s first experimenta-
tion with equal rights for corporations
did not end well for the conservatives on the Court. Just about every aspect of the Lochner-era Court’s
jurisprudence has subsequently been overruled, and it remains a chapter in the Court’s history that is re-
viled by liberals and conservatives alike. Yet Justice Kennedy’s opinion in Citizens United contains the

same error at the core of Gulf: both opinions rise and fall on the idea that corporations must be treated
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identically to individuals when it comes to fundamental constitutional rights.

The Lochner era lasted only as long as the Court continued to have five Justices willing to
sign on to its insupportable ideas. When the Court changed, the Lochner-era precedents, and the idea
that corporations had the same fundamental rights as “We the People,” were quickly disowned. Citi-
zens United deserves a similar fate. In extending, once again, equal rights to corporations, the Citizens
United majority swept aside principles that date back to the earliest days of the Republic and have been
reaffirmed time and again and proven to be wise and durable. Since the Founding, the idea that corpora-
tions have the same fundamental rights as “We the People” has been an anathema to our Constitution.
Austin may have been on the books for only nineteen years, and McConnell for only six, but both deci-
sions built directly off a line of some of the Court’s oldest and most venerable cases about corporations
and the Constitution, including Dartmouth College and Earle, and the Court had no business overruling
them.

Corporations do not vote, they cannot run for office, and they are not endowed by the Creator
with inalienable rights. “We the People” create corporations and we provide them with special privi-
leges that carry with them restrictions that do not apply to living persons. These truths are self-evident,

and it’s past time for the Court to finally get this right, once and for all. m
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44 See THEODORE SEDWICK, WHAT Is MonoroLy 12-13 (1835); see also WiLLiaM LEGGETT, DEMOCRATICK EDITORIALS, EssAYs IN
JACKsONIAN PoLiTicaL Economy, 11.3.3-3.4 (1834) (“All corporations are liable to the objection that whatever powers or
privileges given to them, are so much taken from the government of the people. . . . [Creating a corporation] is an invasion of
the grand republican principle of Equal Rights — a principle which lies at the bottom of our constitution . . . .Every charter of
incorporation . . . is, to some extent, either in fact or in practical operation, a monopoly; for these charters invariably invest
those upon whom they are bestowed with powers and privileges which are not enjoyed by the great body of the people.”)

45 9 U.S. (5 Cranch) 61 (1809).

46 1d. at 86-87.
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Id. at 91.

Id. at 90.

43 U.S. (2 How.) 497 (1844).

Id. at 555.

57 U.S. (16 How.) 314 (1853).

“Nor is it reasonable that representatives of numerous unknown and ever-changing associates should be permitted to allege
the different citizenship of one or more of these stockholders, in order to defeat the plaintiff’s privilege [to sue in federal
courts].” Id. at 328.

Id.

38 U.S. (13 Pet.) 519 (1839).

Id. at 586.

Id. at 587.

Id. at 588.

Id. at 586-87.

17 U.S. (4 Wheat.) 518 (1819).

1d. at 636.

Id. at 712 (Story, J., concurring).

See Herbert Hovenkamp, The Classical Corporation in American Legal Thought, 76 Geo. L.J. 1593, 1616 (1988); see also

Adam Winkler, Corporate Personhood and the Rights of Corporate Speech, 30 SeatTLE U. L. Rev. 863, 864 (2007)
(“States easily maneuvered around the Dartmouth College decision by adding to new corporate charters provisions permit
ting the states to revise their bargains. . . .”).

Hovenkamp, supra, at 1617.

Winkler, supra, at 864.

Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837).

Id. at 546 (quoting Beaty v. Lessee of Knowler, 29 U.S. (4 Pet.) 152, 168 (1830)); see also Providence Bank v. Billings, 29
U.S. (4 Pet.) 514, 562 (1830) (“Any privileges which may exempt it from the burthens [sic] common to individuals, do not
flow necessarily from the charter, but must be expressed in it, or they do not exist.”).

Charles River Bridge, 36 U.S. at 545.

Id. at 548.

Corporations, of course, could still successfully challenge state action when states sought to alter unambiguous charter
protections, and a series of Supreme Court cases in the 1850s — all emanating from battles over taxation of banks in Ohio —
affirmed this protection. See Dodge v. Woolsey, 59 U.S. (18 How.) 331 (1855); Piqua Branch of the State Bank v. Knoup, 57
U.S. (16 How.) 369 (1853); Hovenkamp, supra, at 1615-1616 (discussing these cases).

See Davip H. Gans & DoucLas T. KENDALL, THE GEM oF THE CoNSTITUTION: THE TEXT AND HisTORY OF THE PriviILEGES OR
IMMUNITIES CLAUSE OF THE FOURTEENTH AMENDMENT (2008).

See Howard Jay Graham, The Conspiracy Theory of the Fourteenth Amendment, Part Il, 48 YaLe L.J. 171, 177-78 (1938).
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72 Cong. Globe, 39th Cong., 1st Sess. 1094 (1866).

73 Cong. Globe, 39th Cong., 1st Sess. 1090 (1866).

74 Within two years of the ratification of the Fourteenth Amendment, one circuit court recognized this clear textual point:
“[O]nly natural persons can be born or naturalized; only natural persons can be deprived of life or liberty; so it is clear that
artificial persons are excluded from the provisions of the first two clauses . . . .” Insurance Co. v. New Orleans, 13 F. Cas. 67,
68 (C.C.D. La. 1870).

75 See Howard Jay Graham, The Conspiracy Theory of the Fourteenth Amendment, 47 YaLe L.J. 371 (1938); Howard Jay
Graham, The Conspiracy Theory of the Fourteenth Amendment, Part 11, 48 YaLe L.J. 171(1938); Louis B. Boudin, Truth and
Fiction about the Fourteenth Amendment, 16 N.Y.U. L. Q. 19 (1938).

76 Winkler, supra, at 865.

77  See Graham, Conspiracy Theory, supra, at 390.

78 Seeid. at 378.

79 Id. (quoting Conkling’s argument).

80 BATEs, supra, at 233-34.

81 Boudin, supra, at 26.

82 Graham, Conspiracy Theory, supra, at 379.

83 Id. at 384.

84 Boudin, supra, at 29.

85 75U.S. (8 Wall.) 168 (1868).

86 Id.at177.
87 Id.at181.
88 Id.

89 82 U.S. (15 Wall.) 454 (1872).

90 Id. at 459. See also Greenwood v. Freight Co., 105 U.S. (15 Otto) 13, 17-22 (1881) (discussing broad legislative power to
control corporate affairs, including repeal of corporate charter, under state statute reserving power to alter or amend corporate
charter).

91 See Shields v. Ohio, 95 U.S. (5 Otto) 319, 324 (1877).

92 99 U.S. (9 Otto) 700 (1878).

93 Id.at 719.

94 Id.at721.

95 Id. at 722-23.

96 Id. at 736-43 (Strong, J., dissenting); id. at 744-50 (Bradley, J., dissenting); id. at 759-67 (Field, J., dissenting).

97 101 U.S. 814 (1879).

98 Id.at 817.

99 Id. at 820.

100 118 U.S. 394 (1886).

A Capitalist Joker | 65




101

102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

13 F. 722 (C.C.D. Cal. 1882).

Id. at 746.

Id. at 744.

Id.; see also id. at 743 (“Private corporations are . . . artificial persons, but . . . they consist of aggregations of individuals
united for some legitimate purpose.”).

See supra text accompanying notes 59-69, 89-91.

Railroad Tax Cases, 13. F. at 747.

Id.

County of Santa Clara v. Southern Pac. R. Co., 18 F. 385 (C.C.D. Ca. 1883).

County of San Mateo v. Southern Pac. R. Co., 116 U.S. 138 (1885).

Santa Clara, 118 U.S. at 396 (reporter’s notes).

See County of San Bernadino v. Southern Pac. R. Co., 118 U.S. 417, 422 (1886) (Field, J., concurring) (“I regret that it has
not been deemed consistent with its duty to decide the important constitutional questions involved . . . .”)

Santa Clara, 118 U.S. at 411.

See THom HARTMANN, UNEQUAL PROTECTION: THE RISE oF CORPORATE DOMINANCE AND THE THEFT oF HUMAN RiGHTs 119
(2002).

See Howard Jay Graham, The Waite Court and the Fourteenth Amendment, 17 VVanp. L. Rev. 525, 531 (1964).

Winkler, supra, at 865.

119 U.S. 110 (1886).

125 U.S. 181 (1888).

Fire Ass’n, 119 U.S. at 116-20; Pembina, 125 U.S. at 188-89. See also Horn Silver Mining Co. v. New York, 143 U.S. 305,
314 (1892) (reaffirming Paul and observing that “[t]his doctrine has been so frequently declared by this court that it must be
deemed no longer a matter of discussion”).

129 U.S. 26 (1889).

Id. at 33.

134 U.S. 594 (1890).

Id. at 600, 601.

Id. at 602.

Northern Securities Co. v. United States, 193 U.S. 197, 362 (1904) (Brewer, J., concurring).

See MEeLVIN |. UrRoFsky, MoNEY AND FREE SpeecH: CAMPAIGN FINANCE REFORM AND THE CourTs 7 (2005).

THomAs M. CooLEy, A TReaTISE ON THE ConsTITUTIONAL LiMiTATIONS WHICH REST ON THE LEGISLATIVE POWER OF THE UNITED
StaTES oF THE AMERICAN UNION 279 n. 2 (3rd ed. 1874).

See David D. Field, Industrial Cooperation, 140 N. Am. Rev. 411, 412 (1885).

Henry Carter Adams, Publicity and Corporate Abuses, in 1 PusLication oF THE MicH. PoL. Sci. Ass’N 109, 116 (1894).
N.Y. TriBUNE, Sept. 18, 1905, at 6.

William E. Forbath, Caste, Class, and Equal Citizenship, 98 MicH. L. Rev. 1, 43 (1999).
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131 See Jas. F. Hudson, Railways: Their Uses and Abuses, and their Effect Upon Republican Institutions and Productive
Industries, NatT’L EconomisT, May 11, 1889, at 113, 114 (quoted in Forbath, supra, at 46).

132 James H. Davis, A PoLiTicAL REVELATION 174 (1894).

133 26 Cong. Rec. 7775 (1894).

134 Dauvis, supra, at 72.

135 See Gerard Magliocca, Constitutional False Positives and the Populist Moment, 81 NoTre DamE L. Rev. 821, 840-44 (2006).

136 Id. at 865.

137 See Hylton v. United States, 3 U.S. (3 Dall.) 171 (1796); Springer v. United States, 102 U.S. 586 (1881).

138 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895) (“Pollock I""); Pollock v. Farmers’ Loan & Trust Co., 158 U.S.
601 (1895) (“Pollock 117).

139 Pollock I, 157 U.S. at 607 (Field, J., concurring).

140 Pollock 11, 158 U.S. at 695 (Brown, J., dissenting).

141 1d. at 704-05 (Jackson, J., dissenting).

142 1d. at 685 (Harlan, J., dissenting).

143 See Crane, supra, at 12-13; Charles M. Yablon, The Historical Race Competition for Corporate Charters and the Rise and
Decline of New Jersey: 1880-1910, 32 J. Corp. Law. 323 (2007).

144 EpmunDp Morris, THEODORE REx 73 (2001).

145 11 A CoMmPILATION OF THE IMESSAGES AND PAPERS OF THE PRESIDENTS, 1789-1907, at 1133 (James D. Richardson ed. 1908).

146 41 Cong. Rec. 22 (1906).

147 For discussions of the Act’s history, see Adam Winkler, “Other People’s Money’’: Corporations, Agency Costs, and
Campaign Finance Law, 92 Geo. L.J. 871 (2004); Adam Winkler, The Corporation in Election Law, 32 Loy. L. Rev. 1243,
1245-47, 1254, 1262-63 (1999).

148 For discussion, see Marjorie E. Kornhauser, Corporate Regulation and the Origins of the Corporate Income Tax, 66 Inp. L.J.
53 (1990).

149 See Crane, supra, at 21.

150 See AkHIL REeED AMAR, AMERICA’s CONSTITUTION: A BloGRrAPHY (2005).

151 See Steven G. Calabresi, The Libertarian-Lite Constitutional Order and the Rehnquist Court, 93 Geo. L.J. 1023, 1029
(2005) (“Franklin Roosevelt built his New Deal and Lyndon Johnson built his Great Society with money that was raised
under the Sixteenth Amendment, and they got their “Big Government” legislation approved by a Senate that was far less
protective of federalism than the Founder’s Senate. . . .[T]he Progressive Era amendments . . . are the key texts that dictated
the outcome of the great constitutional struggle of 1937.”) (reviewing MARrk TusHNET, THE NEw CoNsTITUTIONAL ORDER
(2003)).

152 165 U.S. 150 (1897).

153 Id. at 154.

154 1d.

155 Id. at 153.
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Id. at 167 (Gray, J., dissenting).

163 U.S. 537 (1896).

166 U.S. 226 (1897).

E.g., United States v. Cruikshank, 92 U.S. 542 (1876); Hurtado v. California, 110 U.S. 516 (1884); O’Neill v. Vermont, 144
U.S. 323 (1892).

Maxwell v. Dow, 176 U.S. 581, 614 (1900) (Harlan, J., dissenting).

Smythe v. Ames, 169 U.S. 466 (1898).

165 U.S. 578 (1897).

195 U.S. 45 (1905).

208 U.S. 161 (1908). See also Coppage v. Kansas, 236 U.S. 1 (1915) (invalidating a similar state law).

See David Bernstein, Lochner Era Revisionism Revised: Lochner and the Origins of Fundamental Rights Constitutionalism,
92 Geo. L.J. 1, 8 & n.24 (2003) (collecting cases).

See Hovenkamp, supra, at 1645-49.

See St. Louis .M. & S Ry. Co. v. Paul, 173 U.S. 404, 408-09 (1899); County of Stanislaus v. San Joaquin & King’s River
Canal & Irrigation Co., 192 U.S. 201, 211-15 (1904); Fair Haven & Westville Railroad Co., 203 U.S. 379, 388-90 (1906);
Berea College v. Kentucky, 211 U.S. 45, 54 (1908).

Lochner, 198 U.S. at 75 (Holmes, J., dissenting).

Adair, 208 U.S. at 190 (McKenna, J., dissenting).

Lochner, 198 U.S. at 73 (Harlan, J., dissenting).

See Barry Friedman, The History of the Countermajoritarian Difficulty, Part Three: The Lessons of Lochner, 76 N.Y.U. L.
Rev. 1383, 1402-1446 (2001).

Jesse Orton, An Amendment by the Supreme Court, 73 INDEPENDENT 1284 (1912) (quoted in Friedman, supra, at 1421).

201 U.S. 43 (1906).

Id. at 74.

Id. at 74-75.

Id. at 76.

Id.

Id. at 78 (Harlan, J., concurring in part and dissenting in part).

Northwestern Nat’l Life Ins. Co. v. Riggs, 203 U.S. 243, 255 (1906).

Western Turf Ass’n v. Greenberg, 204 U.S. 359, 363 (1907); see also Selover, Bates & Co. v. Walsh, 226 U.S. 112, 126 (1912).
Northern Securities Co. v. United States, 193 U.S. 197, 362 (Brewer, J., concurring); see also id. at 398 (White, J.,
dissenting) (“[T]he corporation is created by the state, and holds its rights subject to the conditions attached to the grant, or to
such regulations as the creator, the state, may lawfully impose on its creature, the corporation.”).

See Prudential Ins. Co. v. Cheek, 259 U.S. 530, 536 (1922) (“[T[he right to conduct business in the form of a corporation . . .
is not a natural or fundamental right. It is a creature of law; and a state . . . may qualify the privilege by imposing such

conditions and duties as reasonably may be deemed expedient . . . .”).
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243 U.S. 426 (1917).

See Jack M. Balkin, “Wrong the Day it Was Decided”: Lochner and Constitutional Historicism, 85 B.U. L. Rev. 677, 684
(2005) (noting that Bunting “overruled Lochner sub silentio”).

Bunting, 243 U.S. at 437-39.

See Bernstein, supra, at 47 (“In the 1920s, the conservative wing of the Court, bolstered by four Harding appointees, took
firm control. The conservative majority . . . expanded Lochnerian jurisprudence . ...”).

261 U.S. 525 (1923).

Id. at 545.

Id. at 405, 406 (Holmes, J., dissenting).

Id. at 405 (Holmes, J., dissenting); see also id. at 564 (Taft, C.J., dissenting) (“It is impossible for me to reconcile the Bunting
Case and the Lochner Case, and | have always supposed that the Lochner case was thus overruled sub silentio.”).

277 U.S. 389 (1928).

Flint v. Stone Tracy Co., 220 U.S. 107 (1910).

Quaker City, 277 U.S. at 402 (citing Field’s opinion in the Railroad Tax Cases).

Id. at 400.

Id. at 402.

Id. at 403 (Holmes, J., dissenting).

Id. at 408, 409 (Brandeis, J., dissenting).

288 U.S. 517 (1933).

Id. at 536.

Id. at 548 (Brandeis, J., dissenting in part).

Id. at 549 (Brandeis, J., dissenting in part).

Id. at 559 (Brandeis, J., dissenting in part).
Id. at 544 (Brandeis, J., dissenting in part).
Id. at 572 (Brandeis, J., dissenting in part).
See 1 PusLic PAPERS AND ADDRESSES OF FRANKLIN D. RoosevVELT 749 (1938).
Id. at 749.

Id. at 750.

Id. at 751.

Id. at 752, 753.

295 U.S. 330 (1935).

298 U.S. 238 (1936).

298 U.S. 587 (1936).

See 5 PusLic PAPERS AND ADDRESSES OF FRANKLIN D. RooseveLT 192 (1938).
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Id. at 232.

Id. at 233.

Id.

Id. at 233, 234.

300 U.S. 379 (1937).

301 U.S. 1 (1937).

United States v. Darby, 312 U.S. 100 (1941) (overruling Hammer v. Dagenhart); Heart of Atlanta Motel, Inc. v. United
States, 379 U.S. 241 (1964).

304 U.S. 144 (1938).

Id. at 152 n.4.

Justices Black and Douglas would have gone further, arguing that corporations were not persons under the Fourteenth
Amendment, and that the Santa Clara oral argument statement reported by the court reporter should be overruled. See
Connecticut General Life Ins. Co. v. Johnson, 303 U.S. 77, 83-90 (1938) (Black., J., dissenting); Wheeling Steel Corp. v.
Glander, 337 U.S. 562, 576-81 (1949) (Douglas, J., dissenting).

United States v. White, 322 U.S. 694, 698, 700 (1944).

338 U.S. 632 (1950).

Id. at 368-69; see also California Bankers’ Ass’n v. Schultz, 416 U.S. 21, 65-67 (1974) (reaffirming Morton Salt).

410 U.S. 356 (1973).

Id. at 365.

Id. After Lehnhausen, corporations would only invoke the Equal Protection Clause to challenge discrimination among
corporations doing business in the state, typically higher taxes assessed against out-of-state corporations. See, e.g., Western
& So. Life Ins. Co. v. State Bd. of Equalization of California, 451 U.S. 648, 656-668 (1981).

With the growth of corporate criminal liability, the Court recognized that corporations indicted on criminal charges could
invoke certain of the protections of the Bill of Rights applicable in criminal trials. See, e.g., United States v. Martin Linen
Supply Co., 430 U.S. 564 (1977) (holding, without analysis, that a corporation was entitled to invoke the Double Jeopardy
Clause of the Fifth Amendment). Although the Court has not specifically considered other aspects of the Bill of Rights,
corporations today enjoy most of the protections of the Bill of Rights when charged with criminal acts.

See Winkler, supra, at 933.

See Confidential Memorandum from Lewis F. Powell to Eugene B. Sydnor, Attack on the American Free Enterprise System
(Aug. 23, 1971), at 3, 10.

Id. at 10.

435 U.S. 765 (1978).

Id. at 776.

Id. at 777.

Victor Brudney, Business Corporations and Stockholders’ Rights Under the First Amendment, 91 YaLE L.J. 235, 247 (1981).

Bellotti, 435 U.S. at 804 (White, J., dissenting).
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Id. at 809-10 (White, J., dissenting).

1d. at 807 (White, J., dissenting).

1d. at 823 (Rehnquist, J., dissenting) (discussing Dartmouth College).

Id. at 825, 826 (Rehnquist, J., dissenting).

Id. at 826, 827 (Rehnquist, J., dissenting).

Id. at 787 n.26.

For a review of the history of these statutes, see Frank Pasquale, Reclaiming Egalitarianism in the Political Theory of
Campaign Finance Reform, 2008 U. ILL. L. Rev. 599, 603-14.

459 U.S. 197 (1982).

1d. at 209-10.

Id. at 207.

494 U.S. 652 (1990).

1d. at 658-59 (quoting FEC v. Massachusetts Citizens for Life, Inc., 479 U.S. 238, 257 (1986)).

1d. at 660.

Id. at 679-95 (Scalia, J., dissenting); id. at 695-713 (Kennedy, J., dissenting).

Id. at 680-82 (Scalia, J., dissenting); id. at 711-12 (Kennedy, J., dissenting).

540 U.S. 93 (2003).

Id. at 203-09.

Id. at 257-58 (Scalia, J., concurring in part and dissenting in part); id. at 273-75 (Thomas, J., concurring in part and dissenting
in part); id. at 322-37 (Kennedy, J., concurring in part and dissenting in part).

See, e.g., BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996); State Farm Mut. Automobile Ins. Co. v. Campbell, 538
U.S. 408 (2003).

See AMAR, BILL oF RiGHTS, at 81-119.

BMW, 517 U.S. at 598-602 (Scalia, J., dissenting); State Farm, 538 U.S. at 430-31, 438-39 (Ginsburg, J., dissenting).

E.g. BMW, 517 U.S. at 585 (“The fact that BMW is a large corporation rather than an impecunious individual does not
diminish its entitlement to fair notice . . . . Indeed, its status as an active participant in the national economy implicates the
federal interest in preventing individual States from imposing undue burdens on interstate commerce.”). These constitutional
rulings are just the tip of the iceberg in terms of the ways that the Supreme Court has rewritten the law to favor corporations.
Across a wide array of areas, the Court’s statutory rulings have closed the courthouse door to plaintiffs seeking to hold
corporations accountable for wrongdoing, inventing new obstacles to filing suit, limiting judicial remedies, and narrowly
construing critical anti-discrimination and environmental protections. For discussion of these court-closing rulings, see
Andrew Siegel, The Courts Against the Court: Hostility to Litigation as an Enduring Theme in the Rehnquist Court’s
Jurisprudence, 84 Tex. L. Rev. 1097 (2006).

By the time of McConnell, Chief Justice Rehnquist had backed away from the strong, pro-regulatory approach he had staked
out in Bellotti and Austin. Although Chief Justice Rehnquist’s dissent did not address the issue specifically, the Chief Justice

joined Justice Kennedy’s dissent, which argued that Austin should be overruled as inconsistent with Bellotti’s protection of
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270

271

272

273

274

275
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277

the First Amendment rights of corporations. Given Rehnquist’s silence on the issue, it is impossible to tell whether Rehnquist
had abandoned the arguments he had made in dissent in Bellotti, or simply accepted that Bellotti was the law, and that his
dissenting views had not carried the day. Both Chief Justice Rehnquist and Justice O’Connor joined the majority in the
Court’s ruling in FEC v. Beaumont, 539 U.S. 146 (2003), upholding limits on corporate campaign contributions, suggesting
that even at the end of his career, Chief Justice Rehnquist continued to adhere to his longstanding views view that
corporations can and should be treated differently from individuals when it comes to influencing electoral politics.

See FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449 (2007); Randall v. Sorrell, 548 U.S. 230 (2006).

Citizens United, slip op. at 6 (Stevens, J., concurring in part and dissenting in part).

Id. at 89-90 (Stevens, J., concurring in part and dissenting in part).

Citizens United, slip op. at 33, 38.

Id. at 22-24, 30-31, 33-34, 49.

Id. at 24.

Citizens United, slip op. at 33 (Stevens, J., concurring in part and dissenting in part).

See id. at 24 (Stevens, J., concurring in part and dissenting in part) (noting that “during the most recent election cycle,
corporate and union PACS raised nearly a billion dollars™).

Id. at 84 (Stevens, J., concurring in part and dissenting in part).

Potter Stewart, “Or of the Press,” 26 HasTings L.J. 631, 633 (1975); see also Floyd Abrams, The Press Is Different:
Reflections of Justice Stewart and the Autonomous Press, 7 HorsTrA L. Rev. 563, 574-80 (1979) (setting out text and
history supporting Justice Stewart’s view). The conservatives’ only real rejoinder — given by Justice Scalia — was that the
Press Clause does not protect the institution, but merely the act of publishing. Citizens United, slip op. at 6 (Scalia, J.,
concurring). Scalia is surely right that the Press Clause protects individual editors and printers but offers no reason to think
that the Clause provides no protection to the institutional press. Once again, the history is to the contrary: “the press
functioned as an industrial and economic institution — as a business,” Abrams, supra, at 575, one explicitly protected by the
Constitution.

David A. Anderson, The Origins of the Press Clause, 30 U.C.L.A. L. Rev. 455, 533 (1983).

Citizens United, slip op. at 84 (Stevens, J., concurring in part and dissenting in part).

See Randall, 548 U.S. at 266-67 (Thomas, J., concurring); Nixon v. Shrink Missouri Government PAC, 528 U.S. 377, 405-10
(2000) (Kennedy, J., dissenting); id. at 410-30 (Thomas, J., dissenting).

Gulf, 165 U.S. at 154.
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