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INTEREST OF AMICUS CURIAE1 

Amicus Constitutional Accountability Center 
(CAC) is a think tank, public interest law firm, and 
action center dedicated to fulfilling the progressive 
promise of our Constitution’s text and history.  CAC 
works in our courts, through our government, and 
with legal scholars to improve understanding of the 
Constitution and preserve the rights and freedoms 
it guarantees.  CAC has a strong interest in ensur-
ing meaningful access to the courts, in accordance 
with constitutional text, history, and values, and ac-
cordingly has an interest in this case. 

INTRODUCTION AND  
SUMMARY OF ARGUMENT 

In a culvert on the border between the United 
States and Mexico that U.S officials patrol and effec-
tively control, Jesus Mesa, a U.S. Border Patrol 
agent, shot and killed Sergio Hernández, a 15-year-
old Mexican boy, without justification or provocation.  
Hernández’s family, petitioners here, seek to remedy 
this abuse of government power and ensure compli-
ance with the limits the Fourth Amendment places 
on the use of force by law enforcement officers.  The 
Constitution’s promise of access to the courts ensures 
that they can do so.  Indeed, suits such as this one, 
cognizable under Bivens v. Six Unknown Named 

                                            
1 The parties have consented to the filing of this brief and 

their letters of consent have been filed with the Clerk.  Under 
Rule 37.6 of the Rules of this Court, amicus states that no coun-
sel for a party authored this brief in whole or in part, and no 
counsel or party made a monetary contribution intended to fund 
the preparation or submission of this brief.  No person other 
than amicus or its counsel made a monetary contribution to its 
preparation or submission. 
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Agents of Federal Bureau of Narcotics, 403 U.S. 388 
(1971), are an indispensable mechanism for ensuring 
that the government abides by fundamental Fourth 
Amendment limitations on its authority.  Closing the 
courthouse doors by foreclosing the only legal remedy 
available to Hernández’s family would effectively give 
the government the power “to switch the Constitution 
on or off at will” at the border, Boumediene v. Bush, 
553 U.S. 723, 765 (2008), thereby allowing the gov-
ernment to abuse its power unchecked.  Even at the 
border, “[n]o man in this country is so high that he is 
above the law.  No officer of the law may set that law 
at defiance with impunity.  All the officers of the gov-
ernment, from the highest to the lowest, are crea-
tures of the law, and are bound to obey it.”  United 
States v. Lee, 106 U.S. 196, 220 (1882).      

Three precepts firmly embedded in the Constitu-
tion’s text and history strongly support permitting an 
action under Bivens here.  First, Article III created a 
federal judiciary with broad power to enforce the 
Constitution’s limitations on the power of govern-
ment in cases that came before the courts.  When the 
Framers wrote our Founding charter more than two 
centuries ago, they gave the judicial branch of the 
government a critical role to play in our system of 
separation of powers.  Under our Constitution, courts 
perform an essential checking function on the politi-
cal branches of government, ensuring fidelity with 
the Constitution’s structure and guarantee of indi-
vidual rights.  The Framers understood that constitu-
tional “[l]imitations . . . can be preserved in practice 
no other way than through the medium of the courts 
of justice, whose duty it must be to declare all acts 
contrary to the manifest tenor of the Constitution 
void.  Without this, all the reservations of particular 
rights or privileges would amount to nothing.”  The 
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Federalist No. 78, at 434 (Hamilton) (Clinton Rossiter 
ed. 1961).  In the Framers’ constitutional design, 
when other branches transgress the Constitution’s 
limits, “the judicial department is a constitutional 
check.”  2 The Debates in the Several State Conven-
tions on the Adoption of the Federal Constitution 196 
(Jonathan Elliot ed., 1836) [hereinafter Elliot’s De-
bates].  Bivens enforces this structural constitutional 
principle.    

Second, and intimately related to the first, the 
Framers wrote Article III to ensure that where there 
is a legal right, there is also a legal remedy for viola-
tion of that right.  The Framers, who were steeped in 
English common law traditions, understood that legal 
rights were meaningless without the right to go to 
court to obtain a remedy when those rights were vio-
lated.  As this Court recognized in Marbury v. Madi-
son, “it is a general and indisputable rule, that where 
there is a legal right, there is also a legal remedy by 
suit or action at law, whenever that right is invaded.”  
5 U.S. (1 Cranch) 137, 163 (1803) (quoting 3 William 
Blackstone, Commentaries on the Laws of England 
*23).  Marbury affirmed that “[t]he very essence of 
civil liberty certainly consists in the right of every in-
dividual to claim the protection of the laws whenever 
he receives an injury.”  Id.       

Third, these fundamental rule of law principles 
have deep roots, not only in the text and history of 
Article III, but in the history of the Fourth Amend-
ment itself.  “All the major English cases that in-
spired the Fourth Amendment were civil jury ac-
tions,” in which juries awarded damages to prevent 
abuse of power by British law enforcement officers.  
Akhil Reed Amar, Fourth Amendment First Princi-
ples, 107 Harv. L. Rev. 757, 775 (1994).  The Framing 
generation that insisted that the Fourth Amend-
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ment’s freedom from unreasonable searches and sei-
zures be added to the Constitution viewed such suits 
for damages as a critical bulwark against abuse of 
power by the government.  As one Anti-Federalist es-
sayist made the point, “[N]o remedy has been yet 
found equal to the task of deterring and curbing the 
insolence of office, but a jury—It has become an in-
variable maxim of English juries, to give ruinous 
damages whenever an officer has deviated from the 
rigid letter of the law, or been guilty of any unneces-
sary act of insolence or oppression.”  Essays by a 
Farmer, I (Feb. 15, 1788), in 5 The Complete Anti-
Federalist at 14 (Herbert J. Storing ed. 1981).  “Be-
cause officers who violated the Fourth Amendment 
were traditionally considered trespassers, individuals 
subject to unconstitutional searches or seizures his-
torically enforced their rights through tort suits . . . .”  
Utah v. Strieff, 136 S. Ct. 2056, 2060-61 (2016).   

Consistent with each one of these deeply embed-
ded principles, this Court in Bivens held that “dam-
ages may be obtained for injuries consequent upon a 
violation of the Fourth Amendment by federal offi-
cials,” recognizing that “damages have been regarded 
as the ordinary remedy for an invasion of personal 
interests in liberty.”  Bivens, 403 U.S. at 395.  Bivens 
reflects the principle that “the Constitution must be 
enforceable by individuals even when the political 
branches do not choose it to be,” Susan Bandes, Rein-
venting Bivens: The Self-Executing Constitution, 68 
So. Cal. L. Rev. 289, 292 (1995), and therefore “liti-
gants who allege that their own constitutional rights 
have been violated, and who at the same time have 
no effective means other than the judiciary to enforce 
these rights, must be able to invoke the existing ju-
risdiction of the courts for the protection of their jus-
ticiable constitutional rights.”  Davis v. Passman, 442 
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U.S. 228, 242 (1979).  While this Court has refused to 
extend Bivens to contexts where other remedies are 
available, see, e.g., Minneci v. Pollard, 132 S. Ct. 617 
(2012) (suit against private prison guard under state 
law); Corr. Servs. Corp. v. Malesko, 534 U.S. 61 
(2001) (suit against federal officers), this case is con-
trolled by the core holding in Bivens: here, “it is dam-
ages or nothing.”  Bivens, 403 U.S. at 410 (Harlan, J., 
concurring).     

Under our constitutional system of separated 
powers, the courts are an essential barrier against 
abuse of power, preventing the “political branches” 
from “switch[ing] the Constitution on or off at will.”  
Boumediene, 553 U.S. at 765.  “Because the Constitu-
tion’s separation-of-powers structure . . . protects per-
sons as well as citizens, foreign nationals who have 
the privilege of litigating in our courts can seek to en-
force separation-of-powers principles,” id. at 743, in-
cluding the Constitution’s promise of access to the 
courts.  When a federal officer uses lethal force to kill 
an innocent civilian without justification, the ulti-
mate responsibility to enforce the Constitution and 
prevent abuse of power by the government lies with 
the courts.           

ARGUMENT 

I. THE TEXT AND HISTORY OF ARTICLE III 
GIVE THE FEDERAL COURTS BROAD 
JUDICIAL POWER TO PROTECT CONSTI-
TUTIONAL RIGHTS AND PREVENT 
ABUSE OF POWER BY THE GOVERN-
MENT.  

Article III of the Constitution broadly extends the 
“judicial Power” to nine categories of cases and con-
troversies, including “all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the 
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United States, and Treaties made, or which shall be 
made, under their Authority . . . .”  U.S. Const. art. 
III, § 2, cl. 1.  Article III’s plain language empowers 
the “judicial department” to “decide all cases of every 
description, arising under the constitution or laws of 
the United States,” extending to the federal courts 
the obligation “of deciding every judicial question 
which grows out of the constitution and laws.”  Co-
hens v. Virginia, 19 U.S. (6 Wheat.) 264, 382, 384 
(1821).         

The Constitution’s sweeping grant of judicial 
power to the newly created federal courts was a direct 
response to the infirmities of the Articles of Confed-
eration, which established a single branch of the fed-
eral government and no independent court system.  
See Akhil Reed Amar, Of Sovereignty and Federal-
ism, 96 Yale L.J. 1425, 1443 (1987) (explaining that 
Confederation courts were “pitiful creatures of Con-
gress, dependent on its pleasure for their place, ten-
ure, salary, and power”).  Under the dysfunctional 
Articles of Confederation government, individuals 
could not go to court to enforce federal legal protec-
tions, prompting Alexander Hamilton to observe that 
“[l]aws are a dead letter without courts to expound 
and define their true meaning and operation.”  The 
Federalist No. 22, supra, at 118 (Hamilton).   

The Framers recognized that “there ought always 
to be a constitutional method of giving efficacy to con-
stitutional provisions. What, for instance, would avail 
restrictions on the authority of the State legislatures, 
without some constitutional mode of enforcing the ob-
servance of them? . . . No man of sense will believe 
that such prohibitions would be scrupulously regard-
ed without some effectual power in the government to 
restrain or correct the infractions of them.”  The Fed-
eralist No. 80, supra, at 443-44 (Hamilton).  At the 
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Convention, the Framers extensively debated differ-
ent possible means to ensure compliance with the 
Constitution.  As the Convention unfolded, the Fram-
ers chose judicial review as a critical constitutional 
check designed to prevent concentration of power, 
Clinton v. City of New York, 524 U.S. 417, 450 (1998) 
(Kennedy, J., concurring), “make Government ac-
countable,” and “secure individual liberty.”  
Boumediene, 553 U.S. at 742.  While the judiciary 
would not have “the sword or the purse,” The Federal-
ist No. 78, supra, at 433, it would have broad powers 
to enforce constitutional limitations and maintain the 
rule of law.   

The Virginia Plan proposed at the beginning of 
the Convention authorized the “National Legislature” 
to “negative all laws passed by the several States, 
contravening in the opinion of the National Legisla-
ture the articles of Union” and provided for a “council 
of revision,” composed of members of the executive 
and judicial branches, “to examine every act of the 
National Legislature before it shall operate, & every 
act of a particular Legislature before a Negative 
thereon shall be final,” while granting to the courts 
the power to resolve “questions which may involve 
the national peace and harmony.”  1 The Records of 
the Federal Convention of 1787, at 21, 22 (Max Far-
rand ed., 1911).  Over the course of the Convention, 
both the Council of Revision and the congressional 
negative were rejected in favor of giving to the judi-
cial branch “the power of construing the constitution 
and laws of the Union in every case . . . and of pre-
serving them from all violation from every quar-
ter . . . .”  Cohens, 19 U.S. at 387, 388.   

The Framers rejected the Council of Revision be-
cause they believed that “the Judges ought to be able 
to expound the law as it should come before them, 
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free from the bias in having participated in its for-
mation.”  1 Farrand’s Records at 98.  As Rufus King 
explained, “the Judges will have the expounding of 
those Laws when they come before them; and they 
will no doubt stop the operation of such as shall ap-
pear repugnant to the [C]onstitution.”  Id. at 109; see 
2 id. at 76 (“[A]s to the Constitutionality of laws, that 
point will come before the Judges in their proper offi-
cial character.  In this character they have a negative 
on the laws.  Join them with the Executive in the Re-
vision and they will have a double negative.”).  As the 
debate reflects, “the single most important reason the 
Council of Revision was rejected derived from the 
Convention’s commitment to judicial review as an in-
tegral part of the constitutional structure.”  Robert L. 
Jones, Lessons from a Lost Constitution: The Council 
of Revision, the Bill of Rights, and the Role of the Ju-
diciary in Democratic Governance, 27 J.L. & Pol. 459, 
507 (2012).     

For similar reasons, the Framers rejected the 
congressional negative, preferring judicial review to 
congressional control.  As Gouverneur Morris argued, 
“[a] law that ought to be negatived will be set aside in 
the Judiciary departmt. and if that security should 
fail; may be repealed by a Nationl. Law.”  2 Farrand’s 
Records at 28.  Over the course of the rest of the Con-
vention, the Framers expanded the jurisdiction of the 
federal courts, ensuring that the Article III judiciary 
would be “competent to the decision of any question 
arising out of the Constitution,” 4 Elliot’s Debates at 
156 (Davie), and federal laws, giving the federal 
courts the power to decide “all questions arising upon 
their construction, and in a judicial manner to carry 
those laws into execution.”  Luther Martin, The Gen-
uine Information, Delivered to the Legislature of the 
State of Maryland, Relative to the Proceedings of the 
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General Convention (Nov. 29, 1787), reprinted in 3 
Farrand’s Records at 172, 220.     

In the ensuing debates over ratification of the 
Constitution, Federalists and Anti-Federalists alike 
agreed that Article III gave the federal courts broad 
powers to enforce the Constitution’s limits on the 
power of government.  In the state ratifying conven-
tions, supporters of the Constitution repeatedly made 
the case that the judicial branch would provide a crit-
ical check on the political branches, guaranteeing in-
dividual rights and ensuring compliance with the 
Constitution’s structure.  In the Virginia ratifying 
convention, John Marshall argued, “[t]o what quarter 
will you look for protection from an infringement on 
the Constitution, if you will not give the power to the 
judiciary? There is no other body that can afford such 
a protection.”  3 Elliot’s Debates at 554.  James Madi-
son explained the Constitution’s “new policy” of sub-
mitting constitutional questions to the “judiciary of 
the United States”: “[t]hat causes of a federal nature 
will arise, will be obvious to every gentleman who 
will recollect that the states are laid under re-
strictions, and that the rights of the Union are se-
cured by these restrictions.”  Id. at 532.  In the Con-
necticut ratifying convention, Oliver Ellsworth ex-
plained that “[i]f the general legislature should at any 
time overleap their limits, the judicial department is 
a constitutional check.  If the United States go be-
yond their powers, if they make a law which the Con-
stitution does not authorize, it is void; and the judi-
cial power, the national judges, who, to secure their 
impartiality, are to be made independent, will declare 
it be void.”  2 id. at 196.            

Anti-Federalists complained bitterly about Article 
III’s broad sweep, insisting that “[t]he jurisdiction of 
all cases arising under the Constitution and the laws 
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of the Union is of stupendous magnitude.”  3 id. at 
565 (Grayson).  These arguments did not carry the 
day.  Rejecting Anti-Federalist claims that the 
breadth of judicial power conferred in Article III was 
too sweeping, the American people ratified the Con-
stitution, giving to the newly created federal courts 
broad judicial power to ensure that “the Constitution 
should be carried into effect, that the laws should be 
executed, justice equally done to all the community, 
and treaties observed.”  4 id. at 160 (Davie).  The 
American people recognized that “[t]hese ends can 
only be accomplished by a general, paramount judici-
ary.”  Id. 

 In 1789, when the Bill of Rights was added to the 
Constitution, the Framers reaffirmed the role of the 
federal courts in ensuring that the government re-
spects constitutional limitations.  Introducing the Bill 
of Rights in Congress, James Madison observed that 
“[i]f the [Bill of Rights] are incorporated into the con-
stitution, independent tribunals of justice will consid-
er themselves in a peculiar manner the guardians of 
those rights; they will be an impenetrable bulwark 
against every assumption of power in the legislative 
or executive; they will be naturally lead to resist eve-
ry encroachment upon rights expressly stipulated for 
in the constitution by the declaration of rights.”  1 
Annals of Cong. 457 (1789).   

Just as Madison had recognized that “causes of a 
federal nature” will arise under those provisions of 
the Constitution in which “states are laid under re-
strictions,” 3 Elliot’s Debates at 532, Madison insisted 
that the federal courts would have the obligation to 
enforce the rights laid out in the Bill of Rights in cas-
es that came before them.  Judicial review was the 
key to ensuring that the guarantees of the Bill of 
Rights were not “paper barriers . . . too weak to be 
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worthy of attention,” but rather real, enforceable lim-
its on the power of the federal government that would 
operate “against the majority in favor of the minori-
ty.”  1 Annals of Cong. at 455, 454. 

In creating an independent federal judiciary with 
the power to enforce constitutional limitations and 
maintain the rule of law, the Framers incorporated 
long established common law principles that allowed 
courts to vindicate individual rights and enforce the 
rule of law.  The next Section examines those princi-
ples.   

II. THE FRAMERS WROTE ARTICLE III TO 
ENSURE THAT WHERE THERE IS A LE-
GAL RIGHT, THERE IS A LEGAL REMEDY 
FOR INFRINGEMENT OF THAT RIGHT.   

The Framers, recognizing that legal rights are 
meaningless if individuals lack the ability to go to 
court to obtain a remedy when a right is violated, 
wrote Article III to ensure that such legal remedies 
exist.  Steeped in the writings of Sir William Black-
stone, the Framers understood that rights and reme-
dies must go hand in hand if courts are to play their 
essential role in the Constitution’s system of separa-
tion of powers:  expounding the law and vindicating 
individual liberty.  See The Federalist No. 43, supra, 
at 242 (“[A] right implies a remedy.”) (Madison).  As 
Blackstone had written, it was a “general and indis-
putable rule, that where there is a legal right, there 
is also a legal remedy, by suit or action at law, when-
ever that right is invaded.”  3 William Blackstone, 
Commentaries on the Laws of England *23.  “[I]n vain 
would rights be declared, in vain directed to be ob-
served,” Blackstone explained, “if there were no 
method of recovering and asserting those rights, 
when wrongfully withheld or invaded.  This is what 
we mean properly, when we speak of the protection of 
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the law.”  1 id. at 55-56; see Spokeo, Inc. v. Robins, 
136 S. Ct. 1540, 1551 (2016) (Thomas, J., concurring) 
(“Historically, common-law courts possessed broad 
power to adjudicate suits involving the alleged viola-
tion of private rights, even when plaintiffs alleged on-
ly the violation of those rights and nothing more.”). 

These fundamental rule-of-law values were af-
firmed by a number of Founding-era state constitu-
tions, which explicitly guaranteed redress for viola-
tions of legal rights.  For example, the Massachusetts 
Constitution of 1780 provided that “[e]very sub-
ject . . . ought to find a certain remedy, by having re-
course to the laws, for all injuries or wrongs which he 
may receive in his person, property, or character. He 
ought to obtain right and justice freely, and without 
being obliged to purchase it; completely, and without 
any denial; promptly, and without delay, conformably 
to the laws.”  Mass. Const. of 1780, art. XI.  Other 
State Constitutions used similar formulations to pro-
tect the right of individuals to seek redress in the 
courts for violations of their legal rights.  See, e.g., 
Md. Const. of 1776, art. XVII; N.H. Const. of 1784, 
art. XIV; Vt. Const. of 1786, ch. 1, para. 4; Pa. Const. 
of 1790, art. IX, § 11; Del. Const. of 1792, art. I, § 9; 
Ky. Const. of 1792, art. XII, § 13; Tenn. Const. of 
1796, art. XI, § 17.   

In Marbury v. Madison, Chief Justice Marshall 
recognized that these fundamental rule-of-law princi-
ples were secured by the U.S. Constitution.  Chief 
Justice Marshall’s opinion in Marbury explained that, 
under Article III, the “province of the court is, solely, 
to decide on the rights of individuals,” and he invoked 
Blackstone’s discussion of common law principles 
that ensure that “‘every right, when withheld, must 
have a remedy, and every injury its proper redress.’”  
Marbury, 5 U.S. at 170, 163 (quoting 3 Blackstone, 
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supra, at *109).  As Marbury observed, a broad un-
derstanding of the individual’s right to go to court to 
redress violations of personal rights was necessary to 
ensure “the very essence of civil liberty”—“the right 
of every individual to claim the protection of the laws, 
whenever he receives an injury”—and ensure our 
Constitution’s promise of a “government of laws, and 
not of men.”  Id. at 163.     

“From the earliest years of the Republic, the 
Court has recognized the power of the Judiciary to 
award appropriate remedies to redress injuries ac-
tionable in federal court,” Franklin v. Gwinnett Cty. 
Pub. Sch., 503 U.S. 60, 66 (1992), beginning with 
Marbury.  In Marbury, it did not matter that federal 
law did not grant an express right of action to Mar-
bury, or even that “the mandamus, now moved for, is 
not for the performance of an act expressly enjoined 
by statute.”  5 U.S. at 172.  Since the refusal to deliv-
er the commission violated his individual right to the 
office, Marbury had “a right to resort to the laws of 
his country for a remedy.”  Id. at 166; id. at 165 (ex-
plaining that such suits are “examinable in a court of 
justice”).  For more than two centuries, the “historic 
judicial authority to award appropriate relief . . . has 
been thought necessary to provide an important safe-
guard against abuses of legislative and executive 
power . . . as well as to ensure an independent Judici-
ary.”  Franklin, 503 U.S. at 74; see Martin v. Hunter’s 
Lessee, 14 U.S. (1 Wheat.) 304, 350 (1816) (rejecting a 
construction of Article III because the result “would, 
in many cases, be rights without corresponding rem-
edies”); Kendall v. United States ex rel. Stokes, 37 
U.S. (12 Pet.) 524, 624 (1838) (explaining that it 
would be a “monstrous absurdity in a well organized 
government, that there should be no remedy, alt-
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hough a clear and undeniable right should be shown 
to exist”).   

The Framers’ linkage of rights and remedies is 
directly reflected, not only in Article III, but in the 
text and history of the Fourth Amendment as well.  
As the next Section shows, the Framers of the Fourth 
Amendment wrote into the Constitution a sweeping 
guarantee of freedom from unreasonable searches 
and seizures against the backdrop of landmark Eng-
lish cases in which juries awarded damages in civil 
suits to check abuse of authority by the Crown.     

III. THE FRAMERS OF THE FOURTH 
AMENDENT VIEWED CIVIL DAMAGE 
SUITS AGAINST GOVERNMENT OFFIC-
ERS AS A CRITICAL BULWARK AGAINST 
GOVERNMENT OVERREACH.   

The Fourth Amendment was the “founding gen-
eration’s response to the reviled ‘general warrants’ 
and ‘writs of assistance’ of the colonial era, which al-
lowed British officers to rummage through homes in 
an unrestrained search for evidence of criminal activ-
ity. Opposition to such searches was in fact one of the 
driving forces behind the Revolution itself.”  Riley v. 
California, 134 S. Ct. 2473, 2494 (2014).  The Fram-
ers viewed these indiscriminate searches as “‘the 
worst instrument of arbitrary power . . . because they 
placed ‘the liberty of every man in the hands of every 
petty officer.’”  Stanford v. Texas, 379 U.S. 476, 481 
(1965) (quoting Boyd v. United States, 116 U.S. 616, 
625 (1886)).  As the history of the Fourth Amendment 
shows, the Framers viewed civil damage actions—the 
very kind of suits cognizable under Bivens—as a crit-
ical check on abuse of power by the government.   

The Framers’ understanding of the guarantee 
against unreasonable searches and seizures was 



15 

 

shaped by a host of foundational English cases decid-
ed in the 1760s, Wilkes v. Wood, 19 How. St. Tr. 1153 
(C.P. 1763); Huckle v. Money, 95 Eng. Rep. 768 (K.B. 
1763); Entick v. Carrington, 19 How. St. Tr. 1029 
(C.P. 1765); Leach v. Money, 19 How. St Tr. 1001 
(K.B. 1765), in which juries awarded tort damages to 
individuals whose homes were invaded or whose pa-
pers were searched by the King’s officers.  These cas-
es, all growing out of general warrants issued in re-
sponse to the publication of the North Briton No. 45, 
a pamphlet critical of the King, put the role of the ju-
ry in awarding damages and limiting abuse of power 
by the government center stage.   

As the counsel for Wilkes argued in the most 
prominent of these cases, “the constitution of our 
country had been so fatally wounded, that it called 
aloud for the redress of a jury of Englishmen.”  
Wilkes, 19 How. St. Tr. at 1154.  The jury, Wilkes ar-
gued, should perform its role of “instructing those 
great officers in their duty, and that they (the jury) 
would now erect a great sea mark, by which our state 
pilots might avoid, for the future, those rocks upon 
which they now lay shipwrecked.”  Id. at 1155.  The 
jury’s award of £4000 in damages to Wilkes, “roughly 
equivalent to £500,000 today,” Hon. M. Blane Mi-
chael, Reading the Fourth Amendment: Guidance 
from the Mischief that Gave It Birth, 85 N.Y.U. L. 
Rev. 905, 910 (2010), vindicated these arguments.  

Wilkes, and the cases that followed it, demon-
strated to the Framers that civil damage actions were 
an essential method of protecting individual liberty 
and limiting abuse of power, preventing “the secret 
cabinets and bureaus of every subject in this kingdom  
[from] be[ing] thrown open to the search and inspec-
tion of a messenger, whenever the secretary of state 
shall think fit . . . .”  Entick, 19 How. St. Tr. at 1063.  
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Time and again, the British courts rejected the use of 
general warrants to immunize officers from liability 
as “totally subversive of the liberty of the subject,” 
Wilkes, 19 How. St. Tr. at 1167, instead upholding 
damage awards that, in some cases, were quite sub-
stantial.  Amar, Fourth Amendment First Principles, 
supra, at 797 (“As civil plaintiffs, John Wilkes and 
company . . . had recovered a King’s ransom from civil 
juries to teach arrogant officialdom a lesson and to 
deter future abuse.”).  Indeed, in Wilkes, the court 
specifically affirmed the power of the jury to award 
damages “not only as satisfaction to the injured per-
son, but likewise as a punishment to the guilty, to de-
ter from any such proceeding for the future.”  19 How. 
St. Tr. at 1167; see Huckle, 95 Eng. Rep. at 768-69 
(upholding jury’s award of “exemplary damages” in 
light of the “great point of law touching the liberty of 
the subject” and the Crown’s “exercising arbitrary 
power, violating Magna Charta, and attempting to 
destroy the liberty of the kingdom”).  

“The early mischief—the British Crown’s unbri-
dled power of search—is at the center of the rich his-
tory that led to the adoption of the Fourth Amend-
ment.”  Michael, supra, at 906.  Wilkes, as well as 
other cases, were widely covered in American news-
papers, and “the reaction of the colonial press to that 
controversy was intense, prolonged, and overwhelm-
ingly sympathetic to Wilkes.”  William Cuddihy: The 
Fourth Amendment: Origins and Original Meaning 
538 (2009); see id. at 539 (discussing the scope of the 
coverage in the colonial press); id. at 538 (noting that 
a “revulsion to general warrants ensued in the colo-
nies” following the Wilkes controversy).  As this 
Court observed in Boyd, “every American statesman, 
during our revolutionary period and formative period 
as a nation, was undoubtedly familiar” with “the 
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landmarks of English liberty,” Boyd, 116 U.S. at 626, 
and they had a powerful effect on the framing of the 
Fourth Amendment.  

The failure to include a Bill of Rights in the origi-
nal Constitution launched an avalanche of criticism, 
as many insisted that the Constitution was deficient 
without guarantees for substantive fundamental 
rights essential to liberty.  Anti-Federalists lamented 
that, without a Bill of Rights, “any man may be 
seized, any property may be taken, in the most arbi-
trary manner, without any evidence or reason.  Every 
thing the most sacred may be searched and ran-
sacked by the strong hand of power.”  3 Elliot’s De-
bates at 588 (Henry); see Maryland v. King, 133 S. Ct. 
1958, 1980-81 (2013) (Scalia, J., dissenting).   Those 
who fought to add the Fourth Amendment to the 
Constitution emphasized, in line with Wilkes, the role 
of the courts in checking governmental abuse of the 
power to search and seize.  Civil damage actions, they 
understood, were critical to prevent abuse of power 
by the government.  “To Americans, one lesson of the 
Wilkes Cases was that juries could avert outrageous 
searches by subjecting those responsible to exempla-
ry, financial damage.”  Cuddihy, supra, at 760.  

 Those urging new search and seizure protections 
consistently emphasized the role of and need for civil 
damage remedies to curb the unbridled discretion of 
federal officers.  For example, a Maryland Anti-
Federalist essayist, writing under the name of A 
Farmer, insisted on the constitutional checking func-
tion performed by civil damages remedies, referring 
to the role juries had played in the Wilkes case.  “[N]o 
remedy has been yet found equal to the task of deter-
ring and curbing the insolence of office, but a jury—It 
has become an invariable maxim of English juries, to 
give ruinous damages whenever an officer has devi-
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ated from the rigid letter of the law, or been guilty of 
an unnecessary act of insolence or oppression.”  Es-
says by a Farmer, I (Feb. 15, 1788), in 5 The Com-
plete Antifederalist at 14 (Herbert J. Storing ed., 
1981).  Likewise, Marylander Luther Martin empha-
sized that “jury trials”—which he called “the surest 
barrier against arbitrary power, and the palladium of 
liberty”—were “most essential for our liberty” in “eve-
ry case . . . between governments and its officers in 
one part and the subject or citizen on the other.”  Lu-
ther Martin, The Genuine Information, supra, in 3 
Farrand’s Records at 221, 222.   

Elsewhere, too, Anti-Federalists seeking to add 
search and seizure protections to the Constitution 
highlighted the need for civil damage remedies to 
prevent abuse of government power, reflecting the 
lessons of Wilkes.  During debates in Pennsylvania in 
1787, one Anti-Federalist writer argued that, if “a 
constable, having a warrant to search for stolen 
goods, pulled down the clothes of a bed in which there 
was a woman and searched under her shift . . . a trial 
by jury would be our safest resource, heavy damage 
would at once punish the offender, and deter others 
from committing the same . . . .”  Essay of A Demo-
cratic Federalist (Oct. 17, 1787), in 3 The Complete 
Anti-Federalist at 58, 61 (Herbert J. Storing ed., 
1981).  Likewise, in Massachusetts, the essayist 
Hampden insisted that “[w]ithout [a jury] in civil ac-
tions, no relief can be had against the High Officers of 
State, for abuse of private citizens . . . .”  Essays By 
Hampden, Massachusetts Centinel, Jan.-Feb. 1788, 
in 4 The Complete Anti-Federalist 198, 200 (Herbert 
J. Storing ed., 1981).  

These arguments carried the day, and the Fourth 
Amendment was added to the Constitution, establish-
ing broad protections “indispensable to the full en-
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joyment of the rights of personal security, personal 
liberty, and private property.”  Joseph Story, Com-
mentaries on the Constitution of the United States 
§ 1895 (1833).  As the history of the Fourth Amend-
ment shows, its Framers expected the courts to be an 
“impenetrable bulwark against every assumption of 
power in the legislative or executive” and to “resist 
every encroachment upon [Fourth Amendment] 
rights,” 1 Annals of Cong. at 457, using the time hon-
ored tools of civil damages to prevent individuals 
from being “searched and ransacked by the strong 
hand of power” in the “most arbitrary manner, with-
out any evidence or reason.”  3 Elliot’s Debates at 588.    

IV. A BIVENS ACTION IS APPROPRIATE TO 
ENFORCE THE FOURTH AMENDMENT 
WHEN THERE ARE NO ALTERNATIVE 
REMEDIES AVAILABLE.  

Consistent with the text and history of both Arti-
cle III and the Fourth Amendment, this Court in 
Bivens held that “damages may be obtained for inju-
ries consequent upon a violation of the Fourth 
Amendment by federal officials,” reasoning that 
“damages have been regarded as an ordinary remedy 
for an invasion of personal interests in liberty.” 
Bivens, 403 U.S. at 395.  Bivens reflects Founding 
principles recognizing that “the judiciary has a par-
ticular responsibility to assure the vindication of con-
stitutional interests such as those embraced by the 
Fourth Amendment,” id. at 407 (Harlan, J., concur-
ring), and that “‘rights’ and remedies” are  
“link[ed]” in “a 1:1 correlation.”  Id. at 400 n.3 (Har-
lan, J., concurring).  In light of these Founding prin-
ciples, the Bivens Court concluded that “[t]he federal 
courts’ statutory jurisdiction to decide federal ques-
tions confers adequate power to award damages to 
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the victim of a constitutional violation.”  Bush v. Lu-
cas, 462 U.S. 367, 378 (1983).   

Under Bivens, when federal law supplies a basis 
for jurisdiction and when “some form of damages is 
the only possible remedy,” Bivens, 403 U.S. at 409 
(Harlan, J., concurring), “a traditional judicial reme-
dy such as damages is appropriate to the vindication 
of the personal interests protected by the Fourth 
Amendment.”  Id. at 399 (Harlan, J., concurring).  In 
accord with the “‘very essence of civil liberty,’ ‘the 
right of every individual to claim the protection of the 
laws, whenever he receives an injury,” id. at 397 
(quoting Marbury, 5 U.S. at 163), Bivens held that 
“litigants who allege that their own constitutional 
rights have been violated, and who at the same time 
have no effective means other than the judiciary to 
enforce these rights, must be able to invoke the exist-
ing jurisdiction of the courts for the protection of their 
justiciable constitutional rights.”  Davis, 442 U.S. at 
242; see Carlson v. Green, 446 U.S. 14, 18 (1980); see 
also Hartmann v. Moore, 547 U.S. 250, 256 (2006).       

The government in Bivens argued that a plaintiff 
seeking damages for an unconstitutional search and 
seizure may only bring a state common law tort ac-
tion, relying on the historical pedigree of such suits.  
See Carlos M. Vázquez & Stephen I. Vladeck, State 
Law, The Westfall Act, and the Nature of the Bivens 
Question, 161 U. Pa. L. Rev. 509, 531 (2013) (“From 
the beginning of the nation’s history, federal . . . offi-
cials have been subject to common law suits . . . on 
the theory that the government lacks the power to 
authorize violations of the Constitution.”).  But 
Bivens rejected that approach, recognizing that “[t]he 
interests protected by state laws regulating trespass 
and the invasion of privacy, and those protected by 
the Fourth Amendment’s guarantee against unrea-
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sonable search and seizures, may be inconsistent or 
even hostile.”  Bivens, 403 U.S. at 394.  Given “the 
limitations on state remedies for violation of common 
law rights,” Bivens permitted a federal claim for vio-
lation of the Fourth Amendment’s federal constitu-
tional guarantee against unreasonable searches and 
seizures, insisting that these kinds of constitutional 
“injuries be compensable according to uniform rules 
of federal law.”  Id. at 409 (Harlan, J., concurring). 

Bivens is rooted in the basic notion that there 
must be some meaningful remedy when federal offi-
cials violate the Constitution, as required by basic 
separation of powers principles.  Otherwise, federal 
officers would have the power to trample on constitu-
tional freedoms with impunity, producing the un-
checked concentration of power the Framers feared.  
See Boumediene, 553 U.S. at 742 (noting the Framers’ 
“view that pendular swings to and away from indi-
vidual liberty were endemic to undivided, uncon-
trolled power”); Clinton, 524 U.S. at 450 (Kennedy, J., 
concurring) (“Separation of powers was designed to 
implement a fundamental insight: Concentration of 
power in the hands of a single branch is a threat to 
liberty.”).   

Reflecting these moorings, this Court’s cases 
since Bivens have made clear that Bivens “is not an 
automatic entitlement no matter what other means 
there may be to vindicate a protected interest,” Wilkie 
v. Robbins, 551 U.S. 537, 550 (2007), and, in a num-
ber of cases, this Court has declined to extend Bivens, 
finding that other remedies were available.  See Min-
neci, 132 S. Ct. at 623-26 (no Bivens action available 
because of possibility of state court suit against pri-
vate prison guard); Wilkie, 551 U.S. at 555 (“Rob-
bins’s situation does not call for creating a constitu-
tional cause of action for want of other means of vin-
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dication, so he is unlike the plaintiffs in cases recog-
nizing freestanding claims.”); Corr. Servs. Corp., 534 
U.S. at 72 (no Bivens action where “alternative reme-
dies are at least as great, and in many respects 
greater, than anything that could be had under 
Bivens”); FDIC v. Meyer, 510 U.S. 471, 485 (1994) (no 
Bivens action against federal agency because Bivens 
permits a suit against a federal officer “to deter the 
officer”).     

In Wilkie, this Court synthesized its precedents 
applying Bivens, setting out two basic considerations.  
First, “there is the question whether any alternative, 
existing process for protecting the interest amounts 
to a convincing reason for the Judicial Branch to re-
frain from providing a new and freestanding remedy 
in damages.”  Wilkie, 551 U.S. at 550.  Second, “‘the 
federal courts must make the kind of remedial de-
termination that is appropriate for a common-law 
tribunal, paying particular heed, however, to any 
special factors counselling hesitation before authoriz-
ing a new kind of federal litigation.’”  Id. (quoting 
Bush, 462 U.S. at 378); see Minneci, 132 S. Ct. at 621 
(explaining that these dual inquiries “seek to reflect 
and to reconcile the Court’s reasoning set forth in 
earlier cases”).  Both considerations point decisively 
toward permitting Hernández to sue in this case to 
remedy the unjustified and unreasonable use of le-
thal force by Officer Mesa that resulted in the killing 
of Hernández’s 15-year-old son.    

First, here, as in Bivens, “it is damages or noth-
ing.”  Bivens, 403 U.S. at 410 (Harlan, J., concurring).  
A Bivens suit here is the only means to ensure that 
federal officers respect the constitutional limits on 
their authority.  Mesa cannot be sued in Mexican 
courts, or in any state court, for his use of deadly 
force that killed Sergio Hernández, and the United 



23 

 

States has refused to prosecute Mesa for his unneces-
sary and unreasonable use of lethal force, or permit 
his extradition to Mexico.  See Pet’r Br. at 5-6, 41-44.  
If this Court closes the courthouse door in this case, 
the government will have the unchecked power to 
“switch the Constitution on or off at will” at the bor-
der, eliminating “an indispensable mechanism for 
monitoring the separation of powers.”  Boumediene, 
553 U.S. at 765.   

Second, “weighing reasons for and against the 
creation of a new cause of action, the way common 
law judges have always done,” also makes clear that 
a Bivens action is appropriate here.  Wilkie, 551 U.S. 
at 554.  As history shows, civil damage actions 
against government officers who unlawfully search 
and seize persons is the quintessential method used 
“to implement [the Fourth Amendment’s] guarantee,” 
Wilkie, 555 U.S. at 550.  Permitting this suit to go 
forward under Bivens would not be making new law, 
but simply recognizing what the text and history of 
the Fourth Amendment reflect: the Framers of the 
Fourth Amendment understood that civil damage 
suits were an appropriate method of redressing viola-
tions of the Fourth Amendment by federal officers.  
In our system of separation of powers, courts were 
viewed as the frontline defense against abuse of ex-
ecutive authority.  

The fact that the arbitrary and unreasonable use 
of deadly force in this case occurred at the U.S.-
Mexico border and resulted in the killing of a 15-year- 
old Mexican boy does not lessen this Court’s duty to 
enforce the Constitution.  “Because the Constitution’s 
separation-of-powers structure . . . protects persons 
as well as citizens, foreign nationals who have the 
privilege of litigating in our courts can seek to enforce 
separation-of-powers principles.” Boumediene, 553 
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U.S. at 743.  Even at the border, when federal officers 
use lethal force in the “most arbitrary manner, with-
out any evidence or reason,” 3 Elliot’s Debates at 588, 
courts have an obligation to hold them to account, en-
suring that “[n]o officer of the law may set that law at 
defiance with impunity,” Lee, 106 U.S. at 220.   

CONCLUSION 

For the foregoing reasons, this Court should hold 
that this case was properly brought under Bivens.   
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